Summary of HUD RegulationsAffectingCLTs

SUMMARY::
HUD Regulations Affecting Community Land Tr usts

On all butafew paints, community land trugs are affected by regulationsgovening
HUD programsin exactly the same ways tha othe organizationsutilizing these
programs are affected. This memo is concerned only with those pointswhere CLTsare
Dor may bebaffected differently. Portionsof this memo have been adgpted from
|CE® Community Land Trust’s Legal Manual

HOME Program

For CLTs naiondly, thefederal (HOME Investment Partnership ProgramQOis the
single mog important source of both project subsdies and opaating suppot. The
Program@ regulationsmake certain specia provisionsfor CLTs and present no special
obgaclesto theuse of HOME fundsby CLTs.

O DO status.O Established by the Cranson-Gonzales Nationd Affordeble Housng
Act in 1990,the HOME Program provides blodk grants to states and qudifying
municipdities to suppot affordable housng efforts. Each blodk grant recipient or
QParticipating JurisdictionQ(API) must reserve at least 15% of its HOME blodk grant
for investment in housng théa is to be Qleveloped, sponsred or ownedOby nonprofit
organizationsthat the PJ has certified as @ommunity housng development
organizationgO(CCHDOsQ In addition, the PImay use up to 5% of its grant to provide
opeaating suppot to CHDOs. For these reasons itisvery muchintheinterest of aCLT
to be @ertifiedOby its PJasa CHDO.

Based uponthe 1990Act, the HOME Program Regulations(at 24 CFR 92 2) define
acommunity housng development organization as an organizationtha, amongother
things Omaintains accountbility to low income community residents by:

(1) Maintaining at least onethird of its governing boad® membership for residents
of low-income neighboihoods other low-income community residents, or
elected representatives of low-income neighbahood organizations For urban
areas, community may beaneghbohoodor naghborhoods city, county, or
metropolitan area.; for rural areasit may beaneghbohoodor neghbothoods
town, village county, or multi-county area (but nat the entire state); and

(i) Providing aformal process for low-income program bendiciaries to advise the
organizationin itsdecisonsregarding the design, siting, development and
management of affordeble housng.O

Mog CLTs qudify unde this definition with little difficulty, but certificationwas
made easier still by the Housng and Community Development Act of 1992, which
specifically defines acommunity land trust as Ga community housng development
organization tha [amongother thingdE
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Has a boad of directors which indudes a mgjority of members who are elected
by the corporate membership andis composed of equd nunmbers of (1) lessees,
(2) corporate members who are notlessees, and (3) any other category of
personsdescribed in the bylaws of the organization; and

Is notrequired to have a demondrated capecity for carrying out HOME
activities or a history of servingthelocal community within which HOME-
assisted housngisto belocated. [The full text of the federal definition is
attached.]

In the past, some public officialsinterpreted this languaye to mean tha any
organization tha otherwise conforms to the statutory definitionof aCLT is by
definitiona CHDO. However, other officials assumed that if aCLT isto becongdered
aCHDO it mug first meet the basic CHDO requirements established by the 1990
legidation (except for the explicit excluson regarding demondrated capacity and
history of service). In2001,the HUD Office of Affordable Housng published anatice
affirming thelatter interpretation:

For the purpo< of recelving CHDO set-asidefunds to produe HOME-assisted
housng, CLTs mug undego the same designaion process as any other nonpofit
organization seeking CHDO status (See CPD Notice 97-11, GGuidance on
Community Housng Development Organizations(CHDOs) unde the HOME
Program.Q). However, Section 233f) of NAHA exempts CLTs from two of the
requirements applicable to other CHDOSE. 2

Thusa CLT seeking certificationasa CHDO is now required to show tha at least
onethird of its boad of directors meets oneor another of thetests deriving fromthe
1990Iegidation.

A few PJs have treated the requirement as a matter of Qoerformance,Oasking the
CLT to show, at thetime it seeks CHDO certification, tha at least onethird of its boad
congsts of people who are in fact Gesidents of low-income neéghbohoods other low-
income community residents, or elected representatives of low-income naghboihood
organizationsO A larger number of PJs, however, have treated thetest as a structural
matter, asking the CLT to showthat its bylaws specifically require thd at least one
third of its boad be Gesidents of low-income neghborhoods other low-income
community members, or elected representatives of low-income naghbohood
organizationsO In some cases, PJs have simply accepted an argument tha can be made
by some (butnat al) CLTs: tha thar bylaws reserve a third of the seats on theboad of
directors for lessee representatives, all of whom are low-income when they first
purchase thar homes, and tha another third of theboad seats are reserved for generdl
representatives who residein low-income neghbohood§) served by theCLT. A
numbe of othe PJs, however, have required CLTsto amend ther bylaws to add an
explicit requirement for onethird low-income representation in order to gan
certification asa CHDO.

Asnoted in Chapter 5 of the CLT Legal Manual, these amendments have not
replaced thebasic tri-partite CLT boad structure but have been attached as a kind of
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ovelay. For many, if notmog, CLTs, thekind of electoral process described in the
ICE@ Modd Bylaws cannotabsolutely ensure theelection of aboad tha will meet the
low-income requirement. In practice, however, this overlay of oneset of structura
requirements uponanother, has notbeen a problem. CLTs have tended to achieve
strong representation of low-income people and neaghbohoodswithin ther boads of
directors withouthaving to modify the process by which boad members are el ected.
Thecurrent version of theModd Bylaws (Article I11, Section 6) charges the
membership and boad of directors with responsbility for seeing tha therequirement is
met DOn their actionsregarding the nominaion and election of directors and
appointment of peopleto fill vacandes ontheboad of directorsOP but does not say
exactly howthey areto fulfill theresponsbility.

Conflict of Interest for Lessee Board Representatives. Section 92.3560f the HOME
regulationshas been read by some officials to prohibit lessee paticipaiononthe CLTG
boad of directors by any lessee livingin aHOME-assisted housng unit. Even though
the Rule explicitly states Dat 92.356¢)(1) Ptha the conflict of interest provision Qloes
not apply to an individud who receives HOME fundsto acquire or rehabilitate his or
her prindpd residence,Osome officials have indsted, Qug to besafe,Otha aCLT limit
paticipaiononitsboad of directorsto lessee representatives (and, for that matter, to
genaa representatives) who have not been beneficiaries of HOME assistance.

If necessary, aCLT can take advantage of thefact tha theregulationsallow HUD to
grant an exemption to this provisonto any PJtha requestsit. One of thefactors which
HUD musg condder in deciding whether to grant such an exemption is Qvhether the
person affected is a member of agroupor class of low-income personsintended to bethe
beneficiaries of theassisted activity, and the exception will pamit such personto receive
gengaly thesame interests or benefits as are being made available or provided to the
groupor class.O Since a CLT(® lessees would typically fit this definition of a G&lass of
low-income personsintended to bethe beneficiariesOof the HOME program, there would
seem to be strong groundsfor an exemption allowing CLT lessees to serve onthe CLT@
boad of directors (especialy since the Housng and Community Development Act of
1992indudes adefinition of the CLT that requires onethird of the CLT® boad of
directors to be @omposed ofOl essees).

Maximum Price of HOME-Asssted CLT Homeowner ship Units. Section
92254(@)(2) requires that homeownership units subsdized with HOME fundsbe
Onodest housng Owhich is defined, in the case of newly condructed or GtandadO
housng, as housng that has a purchase price not exceeding 95% of the median purchase
price for thearea, or, in the case of Gacquisition with rehabilitation,Oas housng tha has
an estimated value after rehabilitation not exceeding 95% of the median purchase price
forthearea. Thislimit has occasondly been a problem for organizationstha have
soughtto create affordable homeownership oppatunitiesin neghbohoodswhereit is
difficult or impossible to acquire housng tha can be sold for less than 95% of the median
price for thearea. In 1999 HUD@ Office of Affordeble Housngissued a publication
entitted Homeownership Options Under the HOME Program: A Model for Publicly Held
Properties and Land Trusts in which it was stated that oneof the advantages of theCLT
modd was tha, since theprice of aCLT home would notindudethevalueof theland, it
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would be much easier to comply with the 95%-of-median price cap. Subsquently,
however, those directly responsble for administering the HOME program have objected
to this statement by the Office of Affordable Housng and have ingsted that thevaue of
land as well asimprovements mug beinduded in the amounttha isto be compared to
the 95%-of-median price. To ourknowledge thisinternd disagreement has never been
resolved, which meanstha PJs tha raise the question with HUD headquaters will
receive theansver sanctionad by the HOME Program administrators.

Periods of Affordability. HOME-assisted rental housng mus remain affordable for
from 5 to 20 years, depending on thetype of housng and the amountof HOME funds
invested in it [92252()], and theresale prices of HOME-assisted homeownership units
mus be kept affordeble by meansof either Qesale or recapture requirementsOfor periods
of from5to 15 years, depending ontheamount of HOME fundsinvested in the units
[92254@)(4)]. Perpetudly affordable CLT housng of course exceedsthese minimum
requirements. Occasiondly PJ officials have wanted to treat the minimums required by
theHOME regsas thoughthey are fixed requirements tha may notbe exceeded.
However theregulatory languayeis completely clear. Therequirementistha
affordebility must be preserved for Qhot less than the applicable period O Participaing
Jurisdictionsare given thediscretion and authority to impose an affordability period
lasting much longe than the minimum required by HOME.

Resale Price Requirements. Theregulationsstate that when Qesale requirementsOare
imposed on HOME-assisted homeownership units, they Onug ensure that the price at
resale provides the origind HOME-assisted owner afair return oninvestment (induding
the homeowner@ investment and any capital improvements) and ensure that thehousng
will remain affordable to areasonable rangeof low-income homebuyas.O
[92254(@)(5)(i))]. HUD has not attempted to interpret this very general statement of
prindple into more specific, quantitative terms (as was donein a paalel situaion by
FHA: see bdow), and, to ourknowledge no CLT resale formula (of any of the various
types) has ever been foundto violate HOMEQ® general requirement.

Community Development Block Grant Program

Neither the CLT@& distinctive govenance structure nor its distinctive approach to
ownership has raised significant issues with regard to federal Community Development
Block Grant (CDBG) regulations CLTsare not mentioned by name in CDBG
regulations They are smply subject to the same rules tha regulate the opeationsand
projects of any othe nongofit producer of affordable housng. Even more thanisthe
case with the HOME program, any significant issues for CLTswill springfromthe
guiddines established by states or municipdities for their CDBG-funded programs
(thoughit is still common for local officials to avoid doing what they®e nat accusomed
to doing by claiming GCDBG regsdon®allow itQ).
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FHA Mortgagesfor CLT Homeowners

There is no absolute barrier to the use of FHA insured mortgages for the purchase of
permanently affordable (resale-restricted) homes on land owned by community land
trusts (CLTs). In fact, some such homes have been purchased with FHA insured
mortgages. FHA regulations provide for both the mortgaging of a leasehold interest and
for resale restrictions designed to preserve affordability. However, in the 12 years since
CLTs first gained access to FHA insurance for their homebuyers, the process for gaining
such access has become increasingly complicated, and the conditions on which such
insurance is available have become increasingly incompatible with the basic CLT goal of
preserving the affordability of owner-occupied homes. The most serious problems
concern FHA’s requirements regarding resale formulas and the CLT’s right to enforce
resale restrictions.

Resale Formula Issues. These issues involve the application of FHA regulations to the
design of CLT resale formulas as these formulas determine the amount of return that can
be realized by CLT homeowners when they sell their homes.

The current rule regarding the amount of money that the homeowner must be
permitted to recover upon resale is stated in 24CFR Section 203.41. The section
specifically permits resale restrictions for “eligible governmental or nonprofit programs.”
Paragraph (d)(1) of the Section states:

(1) Except as otherwise provided in the HOME Investment Partnerships (HOME) and
the Homeownership and Opportunity for People Everywhere (HOPE) programs, the
mortgagor may be prohibited from selling the property at a price greater than the price
permitted under the program, or the mortgagor may be required to pay a portion of the
sales proceeds to a governmental body or an eligible nonprofit organization, as long as
the mortgagor is not prohibited from recovering:

(1) The sum of the mortgagor's original purchase price, the mortgagor's reasonable
costs of sale, the reasonable costs of improvements made by the mortgagor, and any
negative amortization on a graduated payment mortgage insured under Sec. 203.45 of
this part; and

(i) A reasonable share, as determined by the Secretary, of the appreciation in value
which shall be the sales price reduced by the sum determined under paragraph (d)(1)(1)
of this section.

These requirements — and FHA’s rather restrictive interpretations of them — have
resulted in a number of CLT resale formulas being rejected by FHA. Burlington
Associates can provide more detail if FHA insurance becomes an issue for Arcata.

Enforcement Issues. Generally, FHA regulations require that properties with FHA-
insured mortgages must be free of restrictions on transferability. As already noted,
exceptions to this general policy are allowed in the case of restrictions that are a part of
an "eligible governmental or nonprofit program." However, the CLT’s ability to enforce
such restrictions appears to be seriously undermined by Section 203.41(d), which states:
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“For purposes of paragraph (c) of this section, restrictions of the following types are
permitted for eligible governmental or nonprofit programs, provided thata violation of
legal restrictionson conweyance may not be groundsfor acceleration of the insured
mortgage or for an increase in the interest rate, or for voiding a conweyance of the
mortgagorsinterest in the propeaty, terminating the mortgagorsinterest in the
property, or subjecting the mortgagorto contractual liability other thanrequiring
repayment (at a reasonabke rate of interest) of assistanae provided to make the
propeaty affordable aslow or modeate-income housng [emphasis added]....”

Some CLTs, in order to gain FHA mortgage insurance for their homebuyers, have
adopted ground lease riders that accede to this limitation on the enforceability of the
lease’s resale restrictions. Again, Burlington Associates can provide more detail if
necessary.
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Attachment:
fromthe1992Housng and Community Development Act

H11966 CONGRESSIONAL RECORD - HOUSE
Octobe 5, 1992

SEC. 212.HOUSING EDUCATION AND ORGANIZATIONAL
SUPPORT FOR
COMMUNITY LAND TRUSTS

(a) COMMUNITY LAND TRUSTS. --- Section 233 of the Cranston-Gonzales
National Affordable
Housing Act (42 U.S.C. 12773) is amended -

(1) in subsection (a)(2) by inserting "including community land trusts," after
"organizations”;’

(2) in subsection (b), by adding at the end the following:’

(6) COMMUNITY LAND TRUSTS. --Organizational support, technical
assistance, education, training, and community support under this subsection may
be available to community land trusts (as such term is defined in subsection (f)
and to community groups for the establishment of community land trusts"; and

(3) by adding at the end of the following:

(/) DEFINITION OF COMMUNITY LAND TRUST.---For purposes of this
section, the term "community land trust" means a community housing
development organization (except that the requirements under subparagraphs (C)
and (D) of section 104(6) shall not apply for purposes of this subsection)--

"(1) that is not sponsored by a for-profit organization,

"(2) that is established to carry out the activities under paragraph (3);

"(3) that--
"(A) acquires parcels of land, held in perpetuity, primarily for

! The subsection of the 1990l egidation tha is here amended reads as follows: (§a) In
Genera BThe Secretary isauthorized to provide education and organizationd suppot
and assistance in conjundion with other assistance made available unde this subtitleE
(2) to promote the ability of community housng devel opment organizationsto maintain,
rehabilitate and condruct housngfor low-income and modeate-income familiesin
conformance with the requirements of thistitle.O

2 Subsection (b) beginsas follows: (b) Eligible Activities DAssistance unde this
subsection may beused only for thefollowing digible activitiesEO
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conveyance under long-
term ground leases,

"(B) transfers ownership of any structural improvements located on such
leased parcels to the lessees; and
"(C) retains a preemptive option to purchase any such structural
improvement at a price determined by formula that is designed to ensure
that the improvement remains affordable to low-and moderate-income
families in perpetuity,

"(4) whose corporate membership that is open to any adult resident of a
particular geographic area specified in the bylaws of the organization; and

"(5) whose board of directors---
"(A) includes a majority of members who are elected by the corporate
membership;
and

"(B) is composed of equal numbers of

(i) lessees pursuant to paragraph (3)(B),

(ii) corporate members who are not lessees, and

(iii)  any other category of persons described in the bylaws of

the organization.”

! Thelanguaye quotd here from the Housng and Community Development Act of 1992
was incorporated in early versionsof the HOME program regulations Unfortunaely,
althoughthese specific provisonsfor CLTsremain a pat of federal law, they are
induded in HUD@ streamlined Grind RuleQonly by reference. Buried within earlier
federa regulations these CLT provisionsare harder to find, resultingin an increase in the
numbe of federa state, and municipd officials who are noteven aware tha these CLT
provisonsexist. Relevant portionsof the 1992legidation are induded in Appendix B.

2 HOMEfires: Policy Newsletter of the HOME Investment Partnership Program, Office
of Affordable Housng Programs, Vol. 3, No. 10, Octobe, 2001



